SEXTON BROTHERS QAL O, INC, ET AL
| BLA 92- 34 Deci ded Sept enber 4, 1997

Appeal s fromdecisions of the Drector, Knoxville Held Gfice, Gfice
of Surface Mning Recl anati on and Enforcenent, declaring perfornance bonds
forfeited for failure to abate surface mining violati ons under Sate permt
Nos. 82-165 and 83- G 032.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Bonds: Forfeiture of--Surface Mning Gontrol and
Recl amation Act of 1977 Perfornance Bond or Deposit:
Forfeiture

Fol l ow ng w thdrawal of approval of a state pernanent
regul atory program C8M as admnistrator of a
subsequent Federal program nay decl are a bond i ssued
to ensure reclamati on under the state pernanent program
permt forfeited for failure to abate outstandi ng
violations of the Surface Mning Gontrol and

Recl anation Act of 1977, as anended, 30 US C 88 1201-
1328 (1994), where the bond obligates the permttee to
the state and its successors and assi gns.

APPEARANCES  Charles A Veégner, |11, BEsq., and Joseph N Qarke, Jr.,
Esq., Knoxville, Tennessee, for Appellants; Margaret H Poi ndexter, Esq.,
Ofice of the Held Solicitor, US Departnent of the Interior, Knoxville,
Tennessee, for the fice of Surface Mning Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE FRAZ ER

Sexton Brothers Goal CGonpany, Inc. (Sexton), the Hrst Trust and
Savings Bank (FHrst Trust), and the Exchange Mitual | nsurance Gonpany (BEM
and hereinafter, collectively, Appellants) have appeal ed fromtwo August 5,
1991, Decisions, each entitled Oder of Forfeiture of Perfornance Bond,
issued by the Drector, Knoxville Held Gfice, Gfice of Surface Mning
Recl anati on and Enforcenent (C8V). In his Decisions, the Drector had
decl ared forfeited two bonds hel d to ensure recl amati on under surface
mning permts, Nos. 82-165 and 83-G 032, issued by the Sate of Tennessee
to Sexton. He took that action because of a continuing failure to abate
various outstanding violations of the Surface Mning Gontrol and
Recl amat i on
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Act of 1977 (SMCRA), as anmended, 30 US C 88 1201-1328 (1994), and its
i npl enenti ng regul ati ons.

The Tennessee (al Surface Mning Law of 1980, Tenn. Gode Ann. 88 59-
8-301 through 59-8-336, was enacted on May 2, 1980. Hfective August 10,
1982, pursuant to section 503 of SMRA 30 US C § 1253 (1994), CGam
conditional |y approved the Sate' s permanent programfor regul ating surface
mning and reclamation activities. 47 Fed. Reg. 34724 (Aug. 10, 1982).

Wii | e under the Sate pernmanent regul atory program the Tennessee
Dvision of Surface Mning and Recl amation (C8V), the Sate regul atory
agency, issued the two permts at issue here to Sexton for surface coal
mning in Scott Gounty, Tennessee. Permt No. 82-165 was a 1-year pernmt
covering 95 (later reduced to 25) acres, which was issued on Septenber 2,
1982. Permit No. 83-G 032 was a 3-year permit covering 20 acres, which
was issued on June 10, 1983. Further, each permt provi ded:

Pursuant to Tfenn.] Jode] Ann.] 59-8-301 et seq., a
permt is hereby granted to engage in surface mning in the Sate
of Tennessee. This permt may be suspended or revoked upon
violation of any or all of the conditions set forth in T[enn.]
Jode] Ann.] 59-8-301 et seq., or in such rules and regul ati ons
as are promul gated by the Gonmissi oner of Gonservati on.

(Ephasi s added. )

The appeal , with respect to Sexton's permt No. 82-165 concerns a
per formance bond (No. 8228 R, in the anount of $37,500, issued by BEM, and
inturn secured by an irrevocable letter of credit issued by Frst Trust.
Al three Appellants took the appeal fromC8Ms August 1991 Deci sion
declaring that bond forfeited. The appeal wth respect to permt No. 83-G
032 concerns a perfornance bond, in the anount of $32,900, secured by three
Gertificates of Deposit (Nos. 6148, 6149, and 6151) issued by FHrst Trust.
ly Sexton and FHrst Trust took the appeal fromC8Vs August 1991
Deci sion declaring that bond forfeited. In each case, the bond was i ssued
in favor of the Sate of Tennessee and "its successors and assigns,” wth
Sexton as the Principal .

The perfornance bond securing permt No. 82-165 reads, in pertinent
part :

KNONVALL MEN BY THESE PRESENTS, That the undersi gned Sexton
Bros[.] Gal ., Inc. of * * * Huntsville, T ennessee] * * *,
principal, and Exchange Mitual |Insurance . of Nashville,
[[ennessee] * * *, as surety, are held and firmy bound unto the
Sate of Tennessee (and its successors and assigns) in the penal
sumof Thirty[-]Seven Thousand H ve Hindred Dol | ars ($37, 500. 00)
for paynent of which well and truly to be paid to the said Sate
of Tennessee, we hereby jointly and several |y bi nd oursel ves, our
heirs, admnistrators, executors, successors, and assigns.
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THE COND TTON OF THE ABOE (BLIGATION | S SUH  That
whereas, the above naned principal did on the 27[th] day of
March, 1981, file with the Dvision of Surface Mning an
appllcatlon to secure a permt to engage in surface mning in the
Sate of Tennessee; and that in said application the principal
estimates that 25 acres of land wll be affected by surface
mni ng during the period of one year followng the date of
begi nning of the permt issued pursuant to the af oresaid
application requiring this bond.

NOWN if the said Sexton Bros. Goal . Inc. shall
faithfully performall the requirenents of Section 58-1540 et
seg., Tennessee (ode Annotated, and all requirenents of all rules
and regul ations law ul |y pronul gated and adopted by the
Gonmi ssi oner, Departnent of (onservation, Sate of Tennessee,
then this obligation shall be void; otherwse, it shall renain in
full force and effect.

The reference in the bond to "Section 58-1540 et seq., Tennessee (ode
Annotated,” was to the preceding Sate law enacted in 1972, that governed
surface mning and reclanation activities on non-Federal |ands wthin the
Sate. (Qonsolidated Satenent of Reasons for Appeal (SR at 2, 11 n.2.)

It was repeal ed wth the enactnent of the Tennessee Goal Surface M ni ng
Law of 1980. (SRat 2.)

Snmlarly, the performance bond securing permt No. 83-G032 reads, in
pertinent part:

KNONVALL MEN BY THESE PRESENTS, that the undersi gned Sexton
Brothers Goal Gonpany, |ncorporated, of Huntsville, Tennessee, as
Principal, is held and firmy bound unto the Sate of Tennessee,
its successors and assigns, in the penal sumof Thirty-two
Thousand N ne Hundred * * * Dollars ($32,900.00) for the paynent
of which well and truly to be paid, do hereby jointly and
severally bind said Principal, all heirs, admnistrators,
executors, successors and assi gns.

THE GOND TION G- THE ABOE (BLI GATI ON | S SUCH THAT, WHEREAS,
the above naned Principal did on the 31st day of January, 1983,
filewth the Dvision of Surface Mning an application to engage
in surface/deep mning in the Sate of Tennessee; that in sad
application the Principal estinates that 14 acres of land w |
be affected by surface/deep nmining during the period of 3 years
followng the date of beginning of the permt issued pursuant to
the aforesaid application requiring this bond. Said anount is
herew th deposited (in* * * certificate[s] of deposit * * *)
wth the Dvision of Surface Mning and shall be recei ved and
held in the nane of the Sate of Tennessee, in trust, upon the
conditions herein set forth, and Principal does hereby jointly
and severally bind itself, its heirs or executors, administrators
or successors and assignees, firmy by these presents.
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NOWV if said Sexton Brothers Goal Gonpany, | ncor porat ed,
Principal, shall faithfully performall of the requirenents of
Chapter 547, Tennessee Public Acts of 1972, and all requirenents
of all rules and regul ations |law ul Iy promul gated and adopt ed by
the Cormissioner, Departnent of Gonservation, Sate of Tennessee,
then this obligation shall be void;, and said sumso deposited
shal | be returned to the undersigned; otherwse, it shall remain
infull force and effect.

The bond |ikew se referred to "Chapter 547, Tennessee Public Acts of 1972, "
i.e., the 1972 Sate surface mning law (SRat 2, 11 n.2.)

Bfective ctober 1, 1984, the Sate repeal ed its surface mning
law 1/ The CBMwthdrewits approval of the Sate program effective
Cctober 1, 1984, and promul gated a Federal pernanent programfor regul ating
surface mning and reclanation activities wthin the Sate, whi ch woul d be
admni stered exclusively by CGBMas the regulatory authority. 49 Fed. Reg.
38874 (Cct. 1, 1984).

By letters dated February 25, and April 26, 1985, CBMinotified Sexton
that its existing bonds did not neet all of the requirenents necessary
to operate under the Tennessee Federal program Specifically, CMfound
the bonds deficient in that the payee on the bonds is not "The Lhited
Sates or The Sate of Tennessee," as required by 30 CF. R § 942. 800(b),
and because they referenced the rescinded Sate statute and regul ati ons,
rather than SMRA and Federal regul ations. The CBMirequired Sexton to
submit new bonds contai ning the required | anguage and provi sions of a
Surety Bond in the Federal programto substitute for its existing bonds
on file. The CBMstated that, absent conpliance, it woul d take
appropriate enforcenent action. By letters dated June 3, and July 12,
1985, (BMadvised that, if new bonds were not recei ved wthin 15 days,
Notices of Molation (NO/s) would be issued requiring the posting of
accept abl e bonds w thin 15 days.

Despite initial indications that Sexton would conply, there is no
evidence that it did so. See nversation Record, dated July 9, 1985.
Thus, on July 26, and August 12, 1985, CBMissued NOV Nos. 85- 091- 164-
041 and 85-091-167-014, for failure to post an acceptabl e bond and, on
August 23, and ctober 21, 1985, failure-to-abate Cessation Qder (QO)

1/ Just prior to the effective date of the repeal of the 1980 Sate
surface mning law DSMnotified Sexton, in connection wth each of the
subj ect permts, that its bond(s) "shall renmain in effect until further
notice" and that "[t]he bal ance of the bond(s) shall be rel eased only by
this Dvision when the reclamation of the [permtted] areas is conpl eted
and approved i n accordance wth the provisions of The Tennessee Surface
Mning Law of 1980." (Notice(s) of Bond Rel ease/ Reduction, dated June 8,
1984 (enphasi s added).)
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Nos. 85-091-276-002 and 85-091-167-019. Sexton did not seek review of the
NO/ s and QO's, pursuant to section 525(a) of SMRA 30 US C § 1275(a)
(1994), and 30 CF. R 88 942.843 and 843. 16.

h Novenber 12, 1987, the Drector issued a Notice of Potentia Bond
Forfeiture, notifying Sexton that CBMwas considering forfeiture of the
perfornmance bond for permt No. 82-165 for failure to abate various
violations of SMRA cited in five NO/ s and corresponding GOs issued by
CBM between March 8, 1985, and July 1, 1986. The Drector stated that
Sexton mght prevent forfeiture by either satisfactorily abating the
violations wthin 30 days or wthinthe tine [imts set in an appropriate
recl amati on agreenent, or show ng cause why C8Mshoul d not proceed wth
forfeiture. He further noted that, in order to either enter into an
agreenent or show cause, Sexton was required, wthin 30 days, to nake a
witten request for an informal conference. Fnally, the Orector stated
that, absent tinely abatenent or a tinely conference request, C8Viwoul d
proceed with forfeiture of the bond. 2/

Li kew se, on Cctober 21, 1987, the Drector issued a Notice of
Potential Bond Forfeiture, notifying Sexton that CGBMwas consi deri ng
forfeiture of the performance bond for permt No. 83-GO032 for failure to
abate various violations of SMRA cited in seven NO/ s and correspondi ng
QO s issued by CBMbetween April 8, 1985, and August 19, 1987. The
Drector, as he had in the case of permt No. 82-165, set forth identical
condi tions under which Sexton mght prevent forfeiture, and |ikew se
concl uded that, absent tinely abatenent or a tinely conference request,
GBMwoul d proceed wth forfeiture of the bond. 3/ The Drector sent both
Notices of Potential Bond Forfeiture certified mail, return receipt
requested, to Sexton's address of record wth C8V) but delivery was
refused. Subsequently, the letters were resent by regular nail. A copy of
the Novenber 12 Notice regarding permt No. 82-165 was recei ved on Decenber
23, 1987. The Notice regarding permt No. 83-G032 was sent to Sexton by
regular nail on January 25, 1988, and was presunabl y recei ved.

In any case, no response to either Notice of Potential Bond Forfeiture
was tinely nade by Sexton. However, on Decenber 10, 1987, EM requested
an infornmal conference to discuss reclamation in lieu of bond forfeiture
wth respect to permt No. 82-165. 4/ n January 12, 1989, follow ng an

2/ Acopy of the Drector's Novenber 1987 letter to Sexton was sent

to BEM, along wth a Nov. 12, 1987, cover letter, which stated that EM
could, inlieu of forfeiting the bond, independently enter into a
reclamati on agreenent wth C8M

3/ Acopy of the Drector's Qctober 1987 letter to Sexton was sent to
Hrst Trust, along wth an Gct. 21, 1987, cover letter, which stated that
Frst Trust could, inlieu of forfeiting the bond, independently enter
into a reclamation agreenent wth C8M

4 O Aug. 15, and 16, 1988, Frst Trust inforned the Drector that it
objected to any forfeiture of the two bonds, arguing that they were issued
tothe Sate to secure reclamation under its surface mning |law and thus
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i nformal conference on Novenber 15, 1988, which was attended by
representatives of Hrst Trust and BEM, FHrst Trust submitted a proposal
for avoiding forfeiture by conpl eting the remai ning reclamation of the two
mnesites. Agreenents were drafted by CBMand sent to Hrst Trust for
execution on April 2, and to EM on August 9, 1990, but the Appel |l ants
subsequent |y refused to sign.

By nenorandumdat ed January 4, 1991, the fice of the Held
Solicitor, on behalf of 8V asked the Tennessee Departnent of Heal th and
Envi ronnent (DHE) to assign outstandi ng perfornance bonds in effect at the
tine of repeal of the Sate surface mning lawin 1984, including Sexton's,
so that CGBMmght collect on themand "correct the serious environnental
harmoccurring on the unrecl ai ned subject sites.” (Menorandumto General
Qounsel , DHE, dated Jan. 4, 1991, at 1.) The FHeld Solicitor al so not ed:

Both CBMand the Sate of Tennessee agree that the
[ Flederal [Q overnnent succeeded in interest to any pernanent
programbonds as to which the Sate had not commenced forfeiture
proceedi ngs prior to Gctober 1, 1984. * * * (onsequently, while
the Sate and CBMagree that the [F ederal [Jovernnent succeeded
to these bonds by operation of |aw assignment of themis a
formality which wll ensure CBMs ability to collect these funds.

Id. (enphasis added). O July 23, 1991, the Gonmissioner, DOHE assigned
the Sate's right, title, and interest in Sexton's two bonds to CBM 5/

The Orector then issued the August 1991 Decisions, appeal ed herein,
which in each case notified Sexton that its perfornmance bond was forfeited

fn. 4 (continued)

were "nullified" wth the repeal of that lawin 1984, or that CG8Vihad no
authority to enforce that law (Letters to Drector, dated Aug. 12, and
15, 1988, at 1.) Hrst Trust al so represented that Sexton agreed wth

its position. FHnally, FHrst Trust asked to be involved in any forfeiture
proceedi ngs, including an infornmal conference, so that it mght raiseits
defenses thereto. The Director responded to Frst Trust, by letter dated
Aug. 19, 1988, stating that the bonds were enforceabl e and that C8Vicoul d
institute forfeiture proceed ngs.

5/ Each Assignment stated that, when CBMbecane the regul atory authority
on ct. 1, 1984, it, "[b]y operation of law,] * * * succeeded in

interest to any and al |l existing permanent program perfornance bonds,
excepting those agai nst which the [DHE had begun forfeiture proceedi ngs as
of Gctober 1, 1984." (Assignnent of Perfornmance Bond (Permit No. 82-165),
dated July 23, 1991, at 1; Assignnent of Perfornmance Bond and ol | ateral
(Permt No. 83-GO032), dated July 23, 1991, at 1.) It thus stated that the
assi gnnent was neant nerely to "nenorialize [CBVIs] succession in interest
by operation of law"™ 1d.
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as of the date of the Decision, pursuant to SMIRA and 30 CF. R Part 800.
He further stated that CBMwoul d col | ect on the bond wthin 30 days, absent
substantial progress toward reclamation of the permtted land. Appellants
tinely appeal ed fromthe Deci sions.

Appel lants do not dispute the fact that none of the underlying
viol ations of SMIRA had been abated at the tine of the Orector's
August 1991 Decisions. Nor do they assert that any "substantial progress”
toward recl anati on was nade fol |l ow ng i ssuance of the Decisions. Rather,
Appel lants prinarily assert that CBVihas no jurisdiction or authority to
forfeit the two perfornmance bonds since, in accordance wth the 1980 Sate
surface mning law they were nade payable, in the event of a failure to
fully reclaimthe permtted | and or to otherw se conply w th applicabl e
law to the Sate and not to &M (SCRat 8 (citing Tenn. Gode Ann. § 59-
8-309(a) (1980)).) Appellants thus conclude: "[Since the [State |aw
under whi ch the two subject bonds were] posted is clear as to whom
the bond obligations nay flow* * *--and clearly omts CBM] * * *--any
obligation under [the] bond[s] flows only to the Sate of Tennessee."
(SR at 9-10.)

Further, while recognizing that the bonds provide that they are
payabl e to the Sate and its "successors and assigns,” Appel | ants contend
that, under Sate precedent, this language is wthout effect, and thus nere
sur pI usage, since the Sate never had any authority under the 1980 Sate
surface mning lawor other lawto assign the bonds to GBM (SCRat 10
(citing Polk v. Rummer, 21 Tenn. 500, 509 (Tenn. 1841)).) They further
assert that, absent any such aut hority under Sate law the July 23, 1991,
assignnents fromthe Sate to CGBMwere "nullit[ies].” (S(Rat 11.) For
bot h these reasons, Appellants contend that C8Mis not the "obligee" on
the bonds. (SCRat 10.)

Aternatively, Appellants contend, assuming CBMis the obligee, C8V
has no authority to forfeit the bonds since the bonds provide for
forfeiture only in the event of a failure to conply wth the 1972 Sate
surface mning law and that | aw has been repeal ed since 1980. Appel | ants
argue that the bonds are properly considered, under Sate precedent,
"“common |aw " not "statutory,” bonds since, when issued, they did not
conply wth the requirenents of the 1980 Sate surface mning lawin effect
at that tine, Tenn. Gode Ann. § 59-8-309(b) (1980), because they were not
expressly conditioned on conpliance wth the 1980 law but with the 1972
law (SR at 11-12 (citing Sate v. Tutt, 135 S W2d 449, 450 (Tenn.
1940), and cases cited therein).) Appellants further note that, even if
they were statutory bonds when issued, they becane common | aw bonds wth
the repeal of the 1980 law (SORat 12 n.3.) S nce they are comon | aw
bonds, Appel lants assert that, under Sate precedent, they "create[] no
liability beyond [their] terns.” (SORat 12-13 (citing Spears v. Shernan,
256 S W 436, 436-37 (Tenn. 1923)).) Thus, Appellants conclude that the
bonds can only be forfeited for nonconpliance with the 1972 law and that,
since that |aw has been repeal ed, "there are no requirenents thereunder,
and the bond terns therefore do not permt forfeiture [by CG8." (SR
at 14.)
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[1] The two perfornmance bonds at issue here are expressly conditioned
on conpliance wth the 1972 Sate surface mning | aw which had al ready
been repeal ed at the tine of issuance of the bonds on August 1, 1981, and
June 10, 1983. Further, the bonds specifical |y acknow edge that the
"GOND TICON' for their issuance was the submssion by Sexton of applications
for permt Nos. 82-165 and 83-G 032 on March 27, 1981, and January 31,

1983, when the 1972 Sate |lawwas no longer in effect.

Those permts, however, were expressly issued pursuant to the 1980
Sate surface mning law A the tine of issuance of the permts, that |aw
required, in the case of pernmanent programpermts, submssion of a bond
condi ti oned upon conpliance wth the lam Tenn. (ode Ann. 88 59- 8- 307(a)
and 59-8-309 (1980). V¢ thus construe the bonds, submitted in conjunction
wth permt issuance, to be conditioned upon conpliance wth the 1980 S ate
lamw See 11 CJ. S Bonds 8§ 34, at 27-28 (1995).

This was al so our hol ding i n Exchange Mitual |Insurance G. (n
Reconsi derati on), 124 IBLA 72 (1992), and Exchange Mitual Insurance .,
119 I BLA 296 (1991) Therein, in considering bonds that were |ikew se
i ssued to ensure recl amatl on under Sate pernanent programpermts, but
whi ch were expressly conditioned on conpliance wth the requirenents of
"Section 58-1540 et seq., Tennessee (ode Annotated" (i.e., the 1972 Sate
surface mning law, 124 IBLA at 73 n.3, we concl uded tha that the bonds becane
statutory bonds pursuant to the 1980 Sate law 124 IBLA at 74 and 119 IBLA
at 299. 7/ The district court agreed wth the Board. Exchange | nsurance
. v. US Departnent of Interior, 820 F. Supp. at 359.

6/ Both of the Board' s Decisions in the Exchange Mitual | nsurance Qo.
cases were affirmed by the US Dstrict Gurt for the Eastern O strict
of Tennessee in Exchange Insurance . v. US Departnent of Interior,
820 F. Supp. 357 (ED Tenn. 1993).

7/ In the two Exchange Mitual |Insurance . cases, both permts were
issued after Aug. 10, 1982, but before Get. 1, 1984, and thus under the
Sate's pernanent regul atory program Exchange Mit ual | nsurance Q. (O
Reconsi deration), 124 IBLAat 74. Further, as in the present case wth
the bond 1ssued in support of permt No. 82-165, both bonds were originally
executed in 1981 in connection wth interimprogrampermts. 1d. at 73,
74. In addition, as in the case of the bond for permt No. 82-165 EM
consented to the "transfer” of the bonds to support the new per nanent
programpermts. |d. at 74; Letter to DBMfromBEM, dated Aug. 30, 1982.
Thus, in all naterial respects, the two Exchange Mit ual | nsurance Qo
cases are identical to the situation wth permt No. 82-165, and thus are
directly applicable. V¢ further hold that the cases are al so applicabl e
to the situation wth permt No. 83-G 032 since, even though the subject
bond was not originally executed in connection wth an interi mprogram
permt and then transferred, it was, as in the Exchange Mitual | nsurance
Q. cases, expressly conditioned on conpliance wth the repeal ed 1972 Sate
surface mning law which the Board inplicitly found does not preclude it
frombeing a statutory bond pursuant to the 1980 Sate | aw
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Ve further hold that, when the 1980 Sate surface mning | aw was

suppl anted by SMIRA the bonds were conditioned on conpliance only wth

This was al so our hol ding i n Exchange Mitual |nsurance G. (n
Reconsi derati on) and Exchange Mitual Insurance G., wherein we rejected an
identical challenge by EM that bonds that were simlarly expressly
condi ti oned on conpliance with the requirenents of "Section 58-1540 et
seqg., Tennessee (ode Annotated,” 124 I1BLA at 73 n. 3, "nay not be consi dered
statutory bonds for Federal purposes,” 124 |BLA at 74 and 119 | BLA at 299.
Rather, we held that the bonds were statutory bonds pursuant to SMRA
Id. The district court again agreed wth the Board. Exchange | nsurance

M. v. US Departnent of Interior, 820 F. Supp. at 359.

V¢ have been shown no reason to deviate fromour hol dings i n Exchange
Mit ual | nsurance . (nh Reconsideration) and Exchange Mitual | nsurance
@., and thus we fol | ow them here.

W therefore hold that, at the tine of the Drector's Qctober and
Novenber 1987 Notices of Potential Bond Forfeiture and his August 1991
Deci sions, the bonds at issue here were statutory bonds conditioned on
conpl i ance wth SMRA

Next, we conclude that Appellants are plainly mstaken in their
assertion that CG8Mis not an obligee under the bonds. Rather, we hol d,
in accordance wth our Decisions in Exchange Mitual | nsurance G. ("
Reconsi deration), 124 I1BLA at 75, and Exchange Mitual | nsurance .,
119 IBLA at 300, that CBMiwas a "successor,”™ wthin the neaning of that
termin the bonds, at the tine of issuance of the CGctober and Novenber 1987
Nbtices of Potential Bond Forfeiture and, likewse, at the tine of the
August 1991 Deci sions declaring the bonds forfeited. 8 That occurred
by operation of law This was also the opinion of the district court in
the Exchange Mitual |nsurance (. case, which specifically stated that
"the [Hederal Gfice of Surface Mning becane the [§tate s successor in
interest to the bonds as the sole regulatory authority in the [§tate.”
Exchange Insurance @. v. US Departnent of Interior, 820 F. Supp. at 359.

Fnally, Appellants generally assert that, in requiring Sexton to post
new bonds in 1985, CBVirecogni zed that the existing bonds are essentially
invalid under Federal regul ations, since D8V} not C8V) is the obligee and
they are conditioned on conpliance wth a repealed Sate | aw not SMRA

8/ W therefore need not deci de whether CBMis properly considered an
"assi gnee" under the bonds by virtue of the bel ated assi gnnents fromthe
Sate inJuly 1991. V¢ note that, in Exchange Mitual |nsurance G. (O
Reconsi deration), the Board adj udi cated an appeal froma decision by the
Drector, which, unlike the present case, declared a bond forfeited before
the Sate assigned it to GBM See 124 |BLA at 73, 74. Thus, the Board
did not address whether CBMwas properly consi dered an "assi gnee" under
that bond, but rather relied solely on CBMs status as a "successor" under
the bond. That is |ikew se sufficient here.
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(SSRat 9, 15.) W do not view (BMs 1985 Oders as an admssion t hat

it was not the "successor” under the existing bonds or that they cannot
be construed as bei ng conditioned on conpliance wth SMIRA  See Answer
at 12; Exchange Insurance . v. US Departnent of Interior, 820 F. Supp.
at 358-59. The (BMdirectives in 1985 to post new bonds appear to be
nerely an attenpt to achi eve conpliance wth SMRA and appl i cabl e Federal
regul ati ons.

V&, therefore, conclude that the Drector, in his August 1991
Decisions, properly forfeited Sexton's two perfornmance bonds in connection
wthits permt Nos. 82-165 and 83-G 032, since CBMhad anpl e jurisdiction
and authority, as the obligee, to do so. Spencer Muntain Goal .,

137 IBLA 53 (1996). This conclusion properly accords wth the purposes
sought to be acconplished by all the parties invol ved in bond i ssuance, as
per suasi vel y argued by C8M

Sexton Brothers wanted permts which would allowit to mne coal .

In exchange for granting the |icenses to mne, the regul atory
authority required assurance that upon conpl eti on of the mning
operations, the mne sites would be reclained * * *. The
sureties agreed to insure Sexton Brothers' performance of its
promsed reclamation obligations. Sexton Brothers has recei ved
the contracted-for perfornance fromthe regul atory authorityf.]
[T]he obligation to performreclanati on i s both unchanged and
unfulfilled to this date. The extensive environnental danage
creat ed and abandoned on these two permits is exactly the probl em
whi ch the parties contenplated in requiring reclanati on bonds to
be posted. Pursuant to [SMRA * * *, (BMhas properly exercised
its jurisdiction to enforce the promses nade by Sexton Brothers
and the guarantors of its prom ses.

(Answer at 16-17; see 11 CJ. S Bonds 8 33 (1995).) Qur construction

of the subj ect bonds al so properly accords wth the intent of SMRAto
ensure appropriate reclamation of permtted areas, regardl ess of whether
the Sate or CBMis the regulatory authority or ot her technicalities.
Exchange Mitual Insurance Go., 119 IBLA at 299-300; 11 CJ.S Bonds § 32,
at 25 (1995).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the August 5,
1991, Decisions of the Orector, Knoxville Held Gfice, CBM are affirned.

Gil M Fazier
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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